STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

GAP PROPERTI ES OF SW
FLORI DA-1, I NC.,

Appel | ant,
VS. Case No. 04-2417

MONROE COUNTY PLANNI NG
COW SSI ON,

Appel | ee.
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FI NAL ORDER

Appel | ant, GAP Properties of SWFlorida-1, Inc. (GAP),
seeks revi ew of Monroe County Pl anni ng Comm ssion (Commi ssi on)
Resol uti on No. P17-04 (Resolution) dated March 24, 2004. The
Di vision of Adm nistrative Hearings (DOAH), by contract, and
pursuant to Article XlIV, Section 9.5-535, Mnroe County Code
(MCC), has jurisdiction to consider this appeal. GAP
submtted an Initial Brief. The Conm ssion subm tted an Answer
Brief. Oal argunment was presented during a tel ephone hearing
hel d on COctober 29, 2004.

. 1ssues

Appel l ant raises three issues on appeal: (1) whether the
Comm ssion's Conclusion of Law determ ning that the Key- Tex
Shrinp Buil di ng Condom ni um Associ ation, Inc. (Key-Tex) (in

which GAP owns a unit and is the subject of this appeal) nust



obt ai n approval of a subdivision plat pursuant to Section 9.5-
81, MC C, is erroneous and should be rejected or nodified;

(2) whether there is conpetent substantial evidence to support

t he Conm ssion's Findings of Fact in paragraphs 6, 7, and 8 of
the Resolution that (a) the intensity on the Key-Tex property
has been increased since the property was converted to a

dockom nium and (b) the Key-Tex property was not a marina prior
to Septenber 15, 1986, and is not deened to have mmj or

condi tional use approval pursuant to Section 9-5.2(c), MC C
and (3) whether interpretations by the Minroe County (County)
Director of Planning and Environnmental Resources concerning the
definition of a "marina," as defined in Section 9.5-4(M5),

MC. C., and the filing of a subdivision plat under Section 9.5-
81l(a), MC.C., are erroneous and should be rejected or nodifi ed.

1. Background

The property in question is |ocated on Stock Island in an
uni ncorporated portion of the County near mle marker 3. It is
zoned as Maritine Industries District (M) under Section 9.5-
250, MC. C, a zoning district which allows conmercial fishing
as a matter of right and a marina as a major conditional use.
Since well before 1986, the property in question was owned by
Key- Tex Shrinp Conpany, Inc., which operated a "fish house"
engaged in comrercial fishing operations, including off-I|oading,

packi ng, and distributing seafood products, such as shrinp. On



Decenber 11, 2002, a Declaration of Condom ni um Establ i shing
Key- Tex Shrinp Docks, A Condomi nium was recorded in the
County's public records. The effect of this was to cause the

1, 110-foot dock to be subdivided into twenty-one separate units,
nunbered as Units 1-21, creating what is known as a dockom ni um
(This type of ownership arrangenment occurs when a | and
condom ni um al so i ncl udes subnerged bay bottom)

On March 27, 2003, another Declaration of Condom nium
establishing the Key-Tex Shrinp Buil ding Condom nium Inc., was
recorded in the County's public records. This declaration took
Unit 20 fromthe previously recorded Declaration of Condom ni um
and divided it into five additional units, nunbered as Units 20A
t hrough 20E. Therefore, there now exist twenty-five units on
t he parcel previously known as the Key-Tex Shrinp Docks, with
each unit possessing a separate real estate (RE) nunber, which
is used by the local tax assessor's office for the purpose of
identification, transferring ownership, and tax assessnents.

On August 8, 2003, GAP purchased Unit 20B from Key- Tex
Shrinp Company, Inc. On August 26, 2003, a |icensed electrical
contractor, acting on behalf of GAP, filed application nunber
03-1-03856 with the County seeking a building permt authorizing
GAP to "[i]nstall and wire three marine grade elect[ric]
pedestal s" on GAP's property. The application was submitted in

t he nanes of Key-Tex Shrinp Conpany, Inc., Appellant's



predecessor-in-title, and Joe O Connell, president of Key-Tex
Shrinp Buil di ng Condom ni um Associ ation, Inc., which acts as
agent for the condom niumunit owners in dealing with the I ocal
governnent. The pedestals were to have 50-anp, 30-anp, and 20-
anp marine-style receptacles and were to receive power from
exi sting panels in an existing building. Once installed, they
woul d be used by boats docking at GAP's property to secure
"shore power,"” that is, electrical power, cable television,
t el ephone service, and other simlar services while they were
docked.

By letter dated Septenber 23, 2003, the County's Director
of Pl anni ng and Envi ronnmental Resources, K. Marl ene Conaway,
denied the application for the follow ng three reasons:

1. The site plan subnitted shows the scope
of work is proposed on a single parcel.

This site was anal yzed in a pre-application
nmeeting of April 30, 2001[,] and our records
i ndi cate the Key-Tex shrinp docks as one
parcel with two buil dings and accessory
docks. The current records fromthe
Property Appraiser maps indicate the

subdi vision of this property into Lots 1-21
and A-D.

2. The application submtted is for work

| ocated on a parcel that has been subdi vi ded
Wi t hout benefit of plat approval. Pursuant
to [ Section] 9.5-81(b), "No building permt,
except for a single-famly detached dwel ling
and accessory uses thereto, shall be issued
for the construction of any building,
structure or inprovenent unless a final plat
has been approved in accordance with the
provi sions of this division and recorded on



the ot on which the construction is
proposed.” The Monroe County Property
Appraiser's records indicate there are nore
than twenty-five parcels |ocated on the
subj ect property.

3. The property historically has supported
Commer ci al Fishing Uses and Retail/

Manuf acturing Uses all owed as of right
pursuant to [Section] 9.5-250(a). The
change of use to a Marina use requires
approval pursuant to [Section] 9.5-
250(c)(2). In the Letter of Understandi ng,
dated May 4, 2001, the Mnroe County

Pl anni ng Departnent notified the property
owner that any change in use would require
Maj or Conditional Use approval.

The letter went on to say that in order to renedy this
matter, "an application for a major conditional use and pl at
approval are required,” and that "[t] he proposed inprovenents
can be considered through the devel opment review process of a
maj or conditional use."

On Cctober 31, 2003, GAP filed its Application for
Adm ni strative Appeal to Pl anni ng Comm ssion appealing the
deci si on of Septenber 23, 2003, to deny its application nunber
03-1-03856. The bases for the appeal were that plat approval
was not required for the creation of |and condom niuns in the
County; that major conditional use approval was not required
because the property was functioning as a nmarina prior to
Septenber 15, 1986, and therefore, it was deened to have nmmjor

condi tional use approval under Section 9-5.2(c), MC C. ; and

that GAP' s due process rights would be violated if the



Conmi ssion relied on new reasons, other than those cited in

Ms. Conaway's letter, for denying the application. (The latter
ground was apparently rai sed because Appell ant believed that

Ms. Conaway al so intended to rely upon a letter dated October 7,
2003, fromthe County's Director of the G owh Managenent
Division to further bol ster her decision.)

On March 10, 2004, the Comm ssion conducted a quasi -
judicial hearing on GAP's appeal. At the hearing, GAP presented
the testinony of seven witnesses: Andy Giffiths, Larry Foltz,
John Strothenke, Hugh Spinney, and Karl Walters, all residents
of the area; Alice Petrat, a principal in GAP, and Catheri ne
Har di ng, an expert. M. Conaway testified on behalf of the
County Pl anni ng Departnent staff.

Appel lant's witnesses presented testinony mainly on the
i ssue of whether the Key-Tex property functioned as a marina (as
opposed to a comercial fishing house) prior to Septenber 15,
1986, when the current |and devel opnent regul ati ons were
adopted. If it was operating as a narina prior to that date,
then the property woul d be deened to have a major conditional
use under the "deener clause" in Section 9.5-2(c), MC C., which
provides that "[a]ll uses existing on the effective date
[ Sept enber 15, 1986] of this chapter which would be permtted as

a conditional use under the terns of this chapter shall be



deened to have a conditional use permt and shall not be
consi dered nonconform ng. "

In construing the term"marina," as defined in Section 9-
5.4(M5), MC C, the Conm ssion accepted Ms. Conaway's
interpretation that a marina contenpl ated "pl easure boats,"
rat her than commercial fishing vessels. Consistent with this
interpretation, the Conmm ssion accepted evidence by the
wi tnesses that the property had functioned only as a comerci al
fishing venture (that is, a commercial fishing dock) prior to
Sept enber 15, 1986, and that it was now being used as a narina
by multiple owers. For exanple, M. Foltz testified that prior
to 1986, during the winter nonths (Novenber to April or May),
the property was used full-tine as a fishing house. During the
sumer nont hs, the docks were rented for fishing purposes, al
services rendered were consistent with conmercial fishing
pur poses, and there were no pleasure boats, dry storage, or non-
fisherman |ive-aboards.

M. Strothenke also testified that before 1986, the
property consisted mainly of fishing boats, |ongline boats, and
ot her fishing vessels, and that the facility did not | aunch,
store, or haul boats.

Finally, Appellant's expert witness, M. Harding, indicated
in her report that she found nothing that would indicate that

the property had been functioning as a marina prior to the cut-



off date in 1986. She al so acknowl edged that an increase in
intensity would require a najor conditional use permt.

Because the property is now being used as a nari ha and
Section 9.5-250(c)(2), MC C, provides that a marina is
permtted only as a najor conditional use within a M zoning
district, the Comm ssion concluded that the application could
not be approved w thout a major conditional use permt.

As a further ground for denying the application, during the
review process, Ms. Conaway determ ned (although she did not
specifically say so in her letter of Septenber 23, 2003) that
the intensity of the use on the property had increased. On this
i ssue, the Comm ssion accepted the testinony of Ms. Conaway t hat
County electric records indicated that prior to the conversion
of the Key-Tex property to a dockonm nium there had been fifteen
pedestals on the property. There are now twenty-three
pedestal s, and Appel |l ant seeks to add anot her three.

The Conm ssion al so accepted Ms. Conaway's testinony that
(a) by increasing the nunber of pedestals, nore boats woul d be
docking at the facility, and (b) by creating slips (in contrast
to the parallel parking of boats which had previously occurred
at the dock), the nunber of boats that could dock at the
facility would |ikew se increase. The Conm ssion agreed with
Ms. Conaway's concl usion that an increase in the nunber of boats

using the dock equates to an intensification of use, and that



this constituted "devel opnent” within the neaning of Section
9.5-4(D-8), MC.C., and triggered the devel opnent (major
condi ti onal use) approval process.

Finally, in reviewing the application, Ms. Conaway noted
that the two RE nunbers on the application were incorrect, and
that the property had actually been subdivided into a
dockom nium w th each owner having a separate RE nunber.
Because there were now nultiple units, she concluded that plat
approval was required before a permt could be issued. In this
vei n, the Comm ssion accepted her recomendation that the
condom ni um decl arations filed by Key-Tex require plat approval
and recordi ng under Section 9.5-81(a)(1), MC C, which requires
pl at approval for "[t]he division of land into three (3) or nore
parcel s. "

At the conclusion of the hearing, the Comm ssion voted 4-1
to deny the application. This decision was nmenorialized by
Resol uti on No. P17-04 dated March 24, 2004. The Resol ution made
the followi ng Findings of Fact and Concl usi ons of Law

1. Based on testinony of the Planning and
Envi ronment al Resources staff, the issue of
the public hearing was whet her the Pl anning
Departnent' s deci si on denyi ng GAP Properties
of SWFlorida[-1], Inc. and Key-Tex Shrinp
Bui | di ng Condomi ni um bui | di ng perm t

application # 03-1-03856 on August 25, 2003,
for the installation of three marine grade



el ectric pedestals for a property should be
reversed; and

2. Based on Mnroe County Code Section 9.5-
24(a)h [sic] of the Land Devel opnent
Regul ati ons (LDRS) the Planning Director has
the authority to render interpretations of
the plan and the LDRS; and

3. As a matter of law, it is the

appel lant's burden to provide evidence and
testi nmony that the concl usion reached by the
Planning Director is inaccurate; and

4. Based on the Orange West, LTD verses
[sic] City of Wnter Garden, District Court
of Appeal of Florida Fifth District case
[528 So. 2d 84 (Fla. 5th DCA 1988)]
concerning platting and condom nium| aw, and
| egal opinions received, we find that the
Key- Tex Shrinp Dock properties have been
subdi vi ded and were subject to the platting
requirements in Section 9-5.81; and

5. Based on Mnroe County Section 9.5-81(b)
we find that no building permt, except for
single-famly detached dwel | ings and
accessory uses thereto, shall be issued for
the construction of any building, structure
or inprovenent unless a final plat has been
approved in accordance with the provisions
of this division and recorded for the lot on
whi ch the construction is proposed; and

6. Based on testinony of staff and

wi tnesses we find that the Key-Tex property
docks and buil di ngs have been divided into
boat slips and by providing slips for
dockage of boats, rather than tying up
parallel to the dock, the intensity of use
has increased; and

7. Based on testinony and docunents
received we find that insufficient evidence
has been presented to determ ne that the

hi storical use of the site was as a mari na;
and

10



8. Based on Monroe County Code Section 9.5-
4(C 12) the definition of Commercial Fishing
and testinony of staff and w tnesses, we
find the historical use of the property is
comercial fishing and a change of use to
Marina (M5) will require a Mjor
Condi ti onal Use; and

9. Based on Monroe County Code Section 9.5-
250 Maritinme Industries, we find that a
Maj or Conditional Use is required before the
use of the property nmay be changed from
commercial fishing, an as of right use, to a
mari na; and

10. Based on Monroe County Code Section

9. 5-4(D-8) Devel opnent has occurred on the
Key- Tex Shrinp Dock properties wi thout the
requi red devel opnent approval process being
fol | owed; and

11. The Pl anni ng Conmi ssion concl udes t hat
the sworn testinony of all w tnesses were

i nsufficient both individually, and
collectively, with the record to rise to the
| evel of substantial and conpetent evidence
and such evidence ultimtely does not neet

t he burden of proof and denonstrate beyond a
predom nance [sic] of evidence that the

deci sion made by the Planning Director was
incorrect. Furthernore, the Planning

Conmi ssi on concludes that the sworn
testinony of these w tnesses was

i nconsi stent, as admitted on the record,
possi bly due to the significant |apse of
time, but taken in its totality the
testinony and evi dence offered, after being
eval uated and weighed, is insufficient to
nmeet and establish the burden of proof

i nposed on the appellant; and

12. The Pl anni ng Commi ssi on concl udes t hat
the sworn testinony submtted by the
appellant failed to neet the burden of proof
of denonstrating that the Planning D rector
made the wong decision in denying a permt
to the applicant.

11



On June 23, 2004, Appellant filed its Adm nistrative Appeal
of Resolution No. P17-04 (Appeal). The Appeal was forwarded by
the County to DOAH on July 23, 2004. As noted above, Appell ant
contends that the Conm ssion's |egal conclusion that the Key- Tex
condom niumwas required to submt a subdivision plat was
erroneous and should be nodified or rejected; that the
Comm ssion's findings that the intensity of use had increased,
and that the property was not operating as a marina prior to
Septenber 15, 1986, were not supported by conpetent substanti al
evi dence and shoul d be nodified or rejected; and that
Ms. Conaway's interpretations regarding the definition of a
marina and the filing of a plat for a dockom nium were erroneous
and should be nodified or rejected. As further clarified by
Appel l ant's counsel at hearing, by its third ground, Appellant
essentially seeks a ruling that the Planning Director may not
of fer legal opinions at Comr ssion neetings, and that her
participation at Conm ssion hearings, if at all, should be
limted to presenting her previously prepared deci sion.

I11. Legal Discussion

The Division of Adm nistrative Hearings has jurisdiction
over the subject matter of this proceeding and of the parties
pursuant to Article XIV, Section 9.5-535, MC. C.The hearing
officer [adm nistrative |law judge] "may affirm reverse or

nodi fy the order of the planning conmssion." Art. XV,

12



8§ 9.5.540(b), MC C The scope of the hearing officer's review
under Article XIVis as follows:

The hearing officer's order nmay reject or
nodi fy any concl usion of |aw or
interpretation of the Monroe County | and
devel opnent regul ati ons or conprehensive
plan in the planning conm ssion's order,
whet her stated in the order or necessarily
inmplicit in the planning comm ssion's
determ nation, but he may not reject or
nmodi fy any findings of fact unless he first
determ nes froma review of the conplete
record, and states with particularity in his
order, that the findings of fact were not
based upon conpetent substantial evidence or
t hat the proceedi ng before the planning
commi ssi on on which the findings were based
did not conply with the essentia

requi renments of the |aw

ld. "The hearing officer's final order shall be the fina
adm ni strative action of Mnroe County." Art. XIV, 8§ 9.5-
540(c), MC. C.

In Degroot v. Sheffield, 95 So. 2d 912, 915 (Fla. 1957),

the court discussed the neaning of "conpetent substantia
evi dence" and stated

W have used the term "conpetent substanti al
evi dence" advisedly. Substantial evidence
has been described as such evidence as wll
establish a substantial basis of fact from
whi ch the fact at issue can be reasonably
inferred. W have stated it to be such
rel evant evidence as a reasonable m nd woul d
accept as adequate to support a concl usion.
In enploying the adjective "conpetent"”
to nodify the word "substantial" we are
aware of the famliar rule that in
adm ni strative proceedings the formalities
and the introduction of testinony common to

13



the courts of justice are not strictly
enployed. . . . W are of the view,
however, that the evidence relied upon to
sustain the ultimate findings should be
sufficiently relevant and material that a
reasonabl e m nd woul d accept it as adequate
to support the conclusion reached. To this
extent, the "substantial" evidence should
al so be "conpetent.™

A hearing officer acting in his or her appellate review
capacity is without authority to reweigh conflicting testinony
presented to the Comm ssion or to substitute his or her judgnent
for that of the Comm ssion on the issue of credibility of

Wi tnesses. See Haines City Community Devel opnent v. Heggs, 658

So. 2d 523, 530 (Fla. 1995).

The question on appeal is not whether the record contains
conpet ent substantial evidence supporting the view of Appellant;
rather, the question is whether conpetent substantial evidence

supports the findings made by the Conmi ssion. Collier Medical

Center, Inc. v. Departnment of Health and Rehabilitative

Services, 462 So. 2d 83, 85 (Fla. 1st DCA 1985).
GAP first contends that the Conmm ssion erred in concluding
(in paragraph 4 of the Resolution) that Key-Tex's properties
"have been subdivided and are subject to the platting
requirements in Section 9.5-81." Subsections (a) and (b) of
that regul ation provide in part that
(a) Except as provided in subsections (b)

and (c) of this section, plat approval shal
be required for:

14



(1) The division of land into three (3) or
nore parcels; or

(2) The division of land into two (2) or

nore parcels where the |and involved in the
di vi sion was previously divided w thout plat
approval within the prior two (2) years; or

(b) No building permt, except for single-
fam |y detached dwel |l i ngs and accessory uses
thereto, shall be issued for the
construction of a building, structure or

i nprovenment unless a final plat has been
approved with the provisions of this

di vision and recorded for the I ot on which
the construction is proposed.

The foregoing regul ati on mandates that an owner apply for,
and obtain, plat approval when dividing a parcel of property
into three or nore parcels, or two or nore parcels if the parcel
has been previously subdivi ded.

A parcel of land is defined in Section 9.5-4(P-1), MC. C.,
as

any quantity of land and wat er capabl e of
bei ng described with such definiteness that
its location and boundaries may be
established, which is designated by its
owner or devel oper as |land to be used or
devel oped as a unit, or which has been used
or devel oped as a unit.

When t he dockom nium was forned, Appellant created twenty-
five separate units, or parcels of land, within the neaning of

Section 9.5-4(P-1). By doing so, Appellant created the need for

pl at approval in accordance with Section 9.5-81, MC C

15



In reaching this conclusion, it is noted that traditional
multi-famly, nulti-story condom ni um conversions do not trigger
the requirenent for a new plat because they do not involve the
division of land. Rather, they involve the division of
ai rspace. Land condom niuns, however, nmay result in a division
of land (through the condom ni um decl arati ons thensel ves) and
inplicate the need for planning and subdivision review. This is
because, in a sense, they create new lots. Here, the Key-Tex
conversi on created nunerous individual condom niumunits, which
in turn raise a nunber of |and use issues, such as parking,
fl oor space ratios, building permt allocation inplications, and
change or intensification of use. By inplicating these |and use
consi derations, Key Tex has subjected itself to |l and devel opnment
regul ati ons, including Section 9.5-81, MC C., which address

t hese concerns. Conpare Orange West, Ltd. v. Cty of Wnter

Garden, 528 So. 2d 84, 86 (Fla. 3d DCA 1988) ("[W here
devel opnent of a condom ni um project constitutes a division of a
parcel of |and, the devel oper is subject to nunicipa

regul ati ons and ordi nances"”); Gty of Mam v. Rocio

Corporation, 404 So. 2d 1066, 1069 (Fla. 3d DCA 1981)(the

Condom ni um Act does not expressly or by inplication preenpt the
subj ect of condom ni um conversion to state governnent).
Therefore, for purposes of |and use regulation (but not form of

owner shi p), the conversion of the Key-Tex property into a

16



dockonminium wth a resulting division of |and, requires
approval under Section 9.5-81, MC. C
Appel I ant next contends that there is no conpetent
substantial evidence to support the Comm ssion's finding that
the property was not operating as a marina prior to
Septenber 15, 1986. To resolve this issue, reference to the
definitions of marina and comrercial fishing is necessary.
Section 9.5-4(c)(C12), MC C., defines "conmmercial fishing" as
the catching, |anding, processing or
packagi ng of seafood for comrerci al
pur poses, including the mooring and docki ng
of boats and/or the storage of traps and
ot her fishing equi pnment and charter boats
and spo[r]t diving uses.
On the other hand, a "marina" is defined in Section 9-
5.4(M5), MC.C., as
a facility for the storage (wet and dry),
| aunchi ng and nooring of boats together with
accessory retail and service uses, including
restaurants and |ive-aboards, charter-boat
and sport diving uses, except where
prohi bited, but not including docks
accessory to a | and-based dwelling unit
limted to the use of owners or occupants of
those dwel ling units.
Appel I ant contends that so long as a facility is used for
t he storage, |aunching, and nooring of any type of boat,
i ncl udi ng one used for commercial fishing, the facility

qualifies as a marina. Under this interpretation, so |ong as

Key- Tex Shrinp Conpany, Inc., |aunched, stored, and noored a

17



boat used for commercial fishing purposes, and it provided an
accessory service, such as selling fuel, nets, ropes, and chains
for comercial fishing boats (which it did), it was using the
property as a marina prior to Septenber 15, 1986.

Conversely, the Comm ssion takes the position that a
commerci al fishing house and a marina are nutually excl usive,
and that the latter use contenplates such activities as the
docki ng of pleasure boats, vessel storage, vessel |aunching,
non-fisherman |ive-aboards, and restaurants. The Comm ssion
al so points out that by defining the two terns separately in the
| and devel opnent regul ations, the County intended that there
woul d be two separate categories of use, and that one use
(marina) is not inclusive of the other (commercial fishing).

As witten, Section 9.5-4(M4), MC.C., provides that in
order to constitute a marina, a facility nust (a) be used for
storing, launching, and nooring boats (which would obviously
i ncl ude boats engaged in the commercial fishing business, since
the definition nakes no distinction between the types of boats
whi ch qualify for this provision), and (b) provide accessory
retail and service uses typically associated with a marina, such
as restaurants, non-fisherman |ive-aboards, charter boat
operations, and sport diving uses. This construction of the
termis consistent with the Conm ssion's interpretation of the

regulation and will be used in resolving this dispute.
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There is conpetent substantial evidence to support the
Conmi ssion's finding that while Key-Tex Shrinp Conpany, Inc.,
met the first part of the definition by storing, |aunching, and
nmoori ng boats, it did not provide accessory retail and service
uses typically associated with a marina, such as a restaurant,
charter boat operations, and sport diving uses, nor did non-
fisherman |ive-aboards stay on the prem ses. Therefore, it was
not operating as a marina prior to Septenber 15, 1986, and is
not deened to have a major conditional use under Section 9.5-
2(c), MCC Findings of Fact 7-9 are hereby sustai ned.

Fi nding of Fact 6 of the Resolution states that "the Key-
Tex property docks and buil di ngs have been divided into boat
slips and by providing slips for dockage of boats, rather than
tying up parallel to the dock, the intensity of use has
increased.” By inplication (but wthout saying so in the
Resol ution), the Commi ssion also found that after the conversion
of the property to a dockom nium the nunber of pedestals had
increased fromfifteen to twenty-three (with three nore being
sought by the instant application), and this constituted further
evidence of an increase in intensity of use on the property.
Appel I ant chal | enges these findings.

Article XIV, Division 3, Sections 9.5-261 et seq., MCC ,
set forth the density and intensity standards for all |and uses.

Section 9.5-261, MC. C., provides that no property can be
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devel oped, used, or occupied at an intensity or density greater
than the standards set out in the Division wthout conplying
with the devel opnment approval process.

There are no intensity standards in Division 3 that limt
t he nunber of boats that may be docked at a nmarina, or neasure
intensity by the nunber of electrical outlets (pedestals) on the
property. Rather, intensity is logically nmeasured by the size
of the dock. Therefore, even if Key-Tex has increased the
nunber of boats that may dock at the facility by creating new
slips, or has increased the nunber of pedestals since the
property was converted, there will be no change in intensity
under current M C C standards. Therefore, it is concluded that
there is no conpetent substantial evidence to support the
Commi ssion's finding on this issue, and that Finding of Fact 6
nmust be rejected.

Finally, as clarified by counsel during oral argunent,
Appel I ant requests the entry of a final order which definitively
spells out that the Planning Director nay not offer "l egal
advi ce" at Conmi ssion neetings, and that her participation in
the process should end after she nmakes a prelimnary
determ nation on a pending application. Counsel has cited no
authority for granting this type of relief.

Clearly, the Planning Director nay offer advice to the

Comm ssion during its decision-nmaking process. See 8§ 9.5-24(h),
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M C. C. (planning director has the duty to "render
interpretations of the plan, this chapter or the boundaries of
the official land use district map"). Inportantly, Appell ant
was given the opportunity to present contrary evidence and to
cross-exam ne Ms. Conaway at the quasi-judicial hearing. At the
sane tinme, if a party believes that the Planning Director has
gi ven erroneous advice, or nmade an erroneous decision, as
Appel | ant asserts, it has the right to file an appeal under the
M C. C. Gven these procedural safeguards, Appellant's
contention is rejected.
DECI SI ON

Based upon the foregoing, the Commi ssion's decision in
Resol uti on No. P17-04 is AFFI RMVED.

DONE AND ORDERED this 10th day of Novenber, 2004, in

Tal | ahassee, Leon County, Flori da.

%‘M@@ﬁ#w

DONALD R. ALEXANDER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 10th day of Novenber, 2004.
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COPI ES FURNI SHED:

James S. Mattson, Esquire
Janes S. Mattson, P.A

Post O fice Box 586

Key Largo, Florida 33037-0586

Tevis S. Reich, Esquire

Vernis & Bowing of the Florida Keys, P.A
81990 Overseas Hi ghway, Third Fl oor

| sl anorada, Florida 33036-3614

Ni col e Petrick, Planning Comm ssion Coordi nator
Monroe County G owt h Managenent Divi sion

2798 Overseas Hi ghway, Suite 410

Mar at hon, Fl orida 33050-4277

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

According to Article XIV, Section 9.5-540(c), MC C, this Final
Order is "the final adm nistrative action of Monroe County." It
is subject to judicial review by comon | aw petition for wit of
certiorari to the circuit court in the appropriate judicial
circuit.
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